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fn the Court of Appeals of the District of Oolumbk 


Berton 0. Wetmorb, Administrator, &c,, Appellant, 

V8. 

James L. Karrick. 


I No. 


1601. 


a Supreme Court of tlie District of Columbia. 

Berton 0. Wbtmore, Administrator of the \ 

Estate of Charles H. Wetmore, Deceased, 1 

to the Use of John F. McKa}^ Plaintiff, )■ At Law. No. 46600., 

V8. 

James L. Karrick, Defendant. 


United States op America, 
DUtrid of Columbia. 



Be it remembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and. proceed¬ 
ings had, in the above-entitled cause to wit:— 


1 Declaration and Affidavit. 

Filed Dec. 1,19C3. 

In the Supreme Court of the District of Columbia. 

. Berton 0. Wetmore, Administrator of the' 

Esthte of Charles H. Wetmore, Deceased, 

to the Use of John F. McKay, Plaintiff, > At Law. No, 46600. 

V8. 

James L. Karrick, Defendant. 

Berton 0. Wetmore, as administrator of the estate of Clvarl'es H. 
Wetmore, deceased, having duly qualified as such administrator in 
the probate court of Suffolk county, in the State of Massachasetts 
and to whom letters of administration as such administrator were 
duly issued by the said probate court of Suffolk county, Ma8sachu<- 
setts, a duly authenticated copy of which said letters of administra¬ 
tion under the seal of the said probate court are now brought here 
in court and filed herewith, to the use of John F. McKay, plaintiff, 
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sues the defeudnnt James L. Karrick, for that the plaintiff's intes¬ 
tate the said Charles H. Wetmore, in the superior court within and 
for the county of Suffolk, in the State of Massachusetts, held at Boston, 
Massachusetts, on the twentieth day of November A. D. 1900, being 
a court of record of said State duly held and having jurisdiction in 
that behalf, by the consideration and judgment of said court, re¬ 
covered against the said defendant, a judgment for the sum of twelve 
thousand eight hundred and eighty one dollars and forty-six cents, 
and also the sum of forty dollars and forty-six cents costs, whereof 
the said defendant was convicted, as appears by a copy of tlie record 
of said superior court for Suffolk county, duly certified, annexed 
hereto and marked Exhibit A, and madeu part hereof; which judg¬ 
ment remains of full force, and is not annulled, reversed, or satis^ 
fied, and upon which the plaintiff has not obtained any execution 
or satisfaction. Yet the said defendant though often requested 
thereto, has not paid the said sum or any part thereof to the plain¬ 
tiff, but the same remains due and wholly unpaid. And the plain¬ 
tiff as administrator aforesaid claims of the said defendant the sum 
of twelve thousand nine hundred and twenty-one dollars and ninety- 
two cents, with interest at the rate of six per centum per annum 
from November 20, A. D. 19U0, until paid, besides costs. 

WM. L. FOKD, 
Plaintiff’s Attorney. 

The defendant is to plead hereto on or before the twentieth day, 
exclusive of Sundays and legal holidays, occurring after the day of 
the service hereof; otherwise judgment. 

WM. L. FORD, 
Plaintiff’s Attorney. 


In the Supreme Court of the District of Columbia. 


Bbrton O. Wetmore, Administrator of thel 
Estate of Charles H. Wetmore, Deceased, 
to the Use of John F. McKay, Plaintiff, 

vs. 

James L. Karrick Defendant. 


V At Law. No. 46600. 


State of Massachusetts, 
County of Suffolk, 


John F. McKay, being first duly sworn makes oath that he is the 
use or beneficial plaintiff named in the foregoing declaration and 
that Berton 0. Wetmore, administrator of the estate of Charles H. 
Wetmore, deceased, is the nominal plaintiff therein, and that the 
plaintiff has a good cause of action against the defendant 
2 James L. Karrick named in said declaration which said 
declaration and the exhibit referred (o therein are made a 
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part hereof; that the cause of the plaintiff’s action against the de¬ 
fendant is a judgment obtained by the said Charles H. Wetmore, in 
the superior court,within and for the county of Suffolk, in the State 
of Massachusetts, the same being a court of record, on the 20th day 
of November A. D. 1900, for the sum of $12,881.46 and ^40.46 costs, 
which bears interest at the rate of six per centum per annum from 
said date until paid, and which said sums amounting to $12,921.92, 
with interest as aforesaid, are due the plaintiff by the said defendant 
in full and exclusive of all set-offs and just grounds of defense; that 
said judgment has nut been paid off or satisfied in any manner 
whatever, and that the plaintiff has a just right to recover from the 
defendant the total amount of said judgment and costs and interest 
as claimed in the annexed declaration; that the afifiant is the as¬ 
signee for a valuable consideration of the original cause of action on 
which said judgment is founded, and that the original suit in the 
superior court of Suffolk county, Massachusetts, as set out in the ex¬ 
hibit before mentioned, was brought for his use and benefit, and 
that he is now the beneficial owner of said judgmeiit, and that the 
affiant has personal knowledge of the facts herein stated and the 
claim as set forth in said declaration and this affidavit; and that 
the defendant in said declaration is bona fide indebted to the plain¬ 
tiff over and above all discounts as herein stated. 

JOHN P. McKAY. 


Subscribed and sworn to before me this 20" day of November 
A. D. 1903. 


[notarial seal.] 


EDWARD B. COFFIN, 

Notary Public. 


Exhibit A. 

Filed Dec. 1,1903. 

Commonwealth of Massachusetts: 

I, Albert Mason, chief justice of the superior court of the Common¬ 
wealth of Massachusetts, 

Do certify, that Jos. A. Willard Esq. whose signature is affixed to 
the papers hereunto annexed, is clerk of said superior court, within 
and for the county of Suffolk, and hath the keeping of the files, 
records, and proceedings of said court, within and for said county; 
also of the late court of common pleas, within and for said county, 
and of the late superior court of the county of Suffolk, aforesaid; 
that he is, by law, the proper person to make out and to certify 
copies of tlje files, records, and proceedings of said several courts; 

that full faith and credit are and ought to be given to his 
3 acts and attestations done as aforesaid; and that his attesta¬ 
tion to the papers hereunto annexed, being numbered 1 to 45 
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inclusive of the files, records and proceedings of the said superior 
court is in due form. 

In testimon}' whereof, I have hereunto set my hand and caused 
the seal of said court to be hereunto affixed, this second day of Feb¬ 
ruary in the year of our Lord one thousand nine hundred one. 

ALBERT MASON, 

[court seal.] Chief Justice of the Superior Court. 


Commonwealth of Massachusetts, 

Suffolk, 


To all persons to whom these presents shall come, Greeting: 

Know ye, that among our records of our superior court for the 
said county of Suffolk, it is tlius contained, the following being the 
entire record in the case. 


Commonwealth of Massachusetts, 

Suffolk, 


To the sheriffs of our several counties or their deputies. Greeting: 

[seal.] We command you to attach the goods or estate of James 
L. Karrick of Boston in the county and Commonwealth 
aforesaid to the value of twenty thousand dollars and summon the 
said defendant (if he may be found in your precinct) to appear be¬ 
fore our justices of our superior court, to be holden at Boston, within 
and for our said county of Suffolk, on the first Monday of October 
next, then and there in our said court to answer unto Charles H. 
Wetmore of said Boston in the county and Commonwealth afore¬ 
said, in an action of contract. 

First count. And the plaintiff says that on February 11th, 1892, 
he was the owner of land on corner of Dudley and Greenville streets, 
Boston, upon which he was erecting three apartment houses; that 
at said time the defendant was the assignee and owner of a third 
mortgage upon said property for seventy thousand dollars, which 
said mortgage was given by plaintiff to one A. J. West, in connec¬ 
tion with an agreement by said West that he would advance plain¬ 
tiff thirty thousand dollars to enable him to erect three apartment 
houses upon said land, which said agreement was assigned by 
said West to defendant; that on the 11th day of February 1892, the 
defendant made a contract in writing with the plaintiff of which 
a copy is hereto annexed, marked “A”; that the defendant knew 
at the time of making said contract that the plaintiff was huildiig 
said houses on said land, and the defendant also knew at the time 
-that plaintiff had no money of his own which he could use in the 
completion of said buildings, and that he, plaintiff, could 
4 not obtain sufficient credit to finish them: and that he, de¬ 
fendant, had all of plaintifTs property within his control, and 
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ilmt.plaintiif had no other propert}' upon which lie could borrow 
■sufficient money lo complete said buildings. And said agreement 
*‘;A” was. made with the above knowledge on the defendant’s part, 
and for the .purpose-of enabling the plaintiff to complete said build¬ 
ings. And the defendant knew that a failure on his part to keep 
agreement *‘A” would prevent the plaintiff from performing and 
■keepiug the conditions and agreements called for by the mortgage 
•upon said land and .buildings, and would cause a technical :and 
fliteial breach of the agreement and conditions on the part of the 
■plaintiff. And defendant'was secured upon said agreement “A” by 
virtue of the fact that he had acquired the West mortgage, and had 
a right to apply ithe amounts which he might advance, under the 
agreement “A”.to said /West mortgage so that said advances would 
have been secured under said West mortgage, and also by personal 
property of the.plaintiff within the control of the defendant. 

And the plaintiff says the defendant failed to make said advances 
which he agreed to .make in said contract “A,” and broke and failed 
.to carry.outisaid contract, although the plaintiff was ready and will¬ 
ing to keep hispart of'the same,rand di^ keep it, and that.in couse- 
•queuceof said failure and breach by the defendant, the plaintiff was 
unable to get,any income from said property which would enable 
him to meet the interest and other charges on said mortgages on 
said property when lthey became due, and was unable to obtain 
money from any source to meet the said charges and interest which 
jnight become due on said mortgages and was .unable to complete 
said buildings. And the defendant, well knowing all the foregoing 
facts, failed to make the. advances called for in said contract “A” 
and entered and took possession under said Wetmore-West mort¬ 
gage and foreclosed the same, and the plaintiff thereby, in con¬ 
sequence of defendant’s breach of the said contract “A” lost said 
.property and'the .large profits which he would have made on said 
(property and houses had the defendant kept said contract “A,” all 
to his damage. 

Second count. .And the plaintiff says that on February 11th,.1892, 
he was the owner of a lot of laud on the corner of Dudlev and 
•Greenville streets Boston, and was building on the same three apart¬ 
ment houses: that at the said time the defendant■ was the assignee 
land owner of a third mortgage on said property, given by plaintiff 
to one A. J. West, who formerly owned the property.: that there 
was an agreement between West and plaintiff which said agree¬ 
ment is annexed marked “E,” .b 3 ' which West agreed to advance 
the plaintiff thirty thousand dollars ($30,000) to enable the plaintiff 
to erect three apartment houses upon said land, and that the de¬ 
fendant assumed the obligations.of said West in the premises :under 
.said mortgage and agreement between West and the plaintiff : 
that the plaintiff was having large amounts of material to be 
used in the construction of said buildings coming from 
5 outside and distant places: and the defendant.’.agreed with 
. the plaintiff tlidt if the plaintiff would give the defendant a 
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mortgage for four thousand dollars upon certain personal property, 
then owned by the plaiutifT, a copy of which said mortgage is hereto 
annexed marked “ B,” the defendant would pay all freight charges 
and charges of transportation which might become due upon ma¬ 
terials to be used in the construction of said buildings, and deliver 
the same on the premises: that the defendant knew at the time of 
making of said contract that the plaintiff was building said houses 
on said.land, and the defendant also knew at the time that the plain¬ 
tiff had no money of his own which he could use in the completion 
of said buildings, and that the plaintiff could not obtain sufficient 
credit to finish them, and that the defendant had all plaintiff’s prop¬ 
erty within his control, and that the plaintiff had no other property 
upon which he could borrow sufficient money to complete said build¬ 
ings, and said agreement “A” was made with the above knowledge 
on the defendant’s part, and for the purpose of enabling the plaintiff 
to complete said buildings. And the plaintiff says the defendant 
failed to make any of said payments when called for or any of said 
deliveries, although often requested so to do by the plaintiff, and 
broke and failed to carry out said agreement for which said mort¬ 
gage was given, although the plaintiff was ready and willing to 
keep his part of the same and did keep it. And that, in consequence 
of the defendant’s fttilure and breach, the plaintiff was unable to get 
necessary material or money to enable plaintiff to complete the con¬ 
struction of said buildings: was unable to get any income from said 
property which would enable him to meet the interest and other 
charges on said Wetmore-West mortgage on said laud and buildings, 
and was unable to obtain any money from any source to meet in¬ 
terest and charges which might become due on said mortgage. And 
the defendant well knowing the foregoing facts, entered and took 
possession, under said Wetmore-West mortgage, and foreclosed the 
same and the plaintiff thereby, in consequence of defendant’s breach 
of the contract made at the time of giving mortgage ** B” lost all of 
said land and buildings and the large profits he would have made 
had the defendant kept the said contracts of February 11th 1892, 
all to his damage. 

Third count. And the plaintiff says the defendant made a promis¬ 
sory note, payable to plaintiff, a copy whereof is hereto annexed 
marked “C.” And the defendant owes the plaintiff the amount of 
said note and interest thereof. 


Copy. 

“ C.” Boston, 11<^ February, 1892. 

Three months after date, I promise to pay Charles H. Wetmore, 
four thousand dollars. Payaole at my office, in Ames building, 
Boston. 

Value received. 

, ($4,000. XX /100.) 

(Signed) JAMES L. KARRICK, 


JAitSs t. kAtiitlciCi 
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6 Fourth count. And the plaintiff says oh the eleventh day 

of February 1892. he was the owner of land on the corner of 
Dudley and Greenville streets, Boston, said property being formerly 
owned by one West, and said West had given a second mortgage on 
said property for sixty-live thousand dollars, to one Otis Sheppard, 
the said mortgage being given by said West for the purpose of se¬ 
curing said Sheppard for the full amount of the purchase money of 
said land, thirty-five thousand dollars ($35,000.) and for advances 
to be made by said Sheppard, on his written agreement with West, 
to the amount of thirty thousand dollars, ($30,000) to said West, in 
the erection of three apartment houses on said land, and the defend¬ 
ant held a third mortgage, given by plaintiff to one West, for sev¬ 
enty thousand dollars ($70,000.00) which said mortgage said West 
assigned to the defendant: that plaintiff succeeded to the rights of 
said West in the property, and said Sheppard-West agreement, and 
the defendant succeeded to and assumed the obligation of said 
West and Sheppard in the premises, and that on the 11th day of 
February 1892, there remained to be advanced under said agree¬ 
ments, about twenty-four thousand dollars: that at the defendant’s 
request and instigation, it was agreed between plaintiff and the de¬ 
fendant, that if the plaintiff would give the defendant a mortgage 
for twenty-one hundred and eighty-two dollars—a copy of which 
said mortgage is annexed, marked “ D,”—on property then owned 
by the plaintiff, he, the defendant would advance to the plaintiff,, 
for the purpose of enabling the plaintiff to carry on the construc¬ 
tion and completion of said building, the sum of twenty-one hundred 
and eighty-two dollars ($2,782.) that the said twenty-one hundred 
and eighty-two dollars ($2182.) so to be advanced by the defendant, 
upon the strength of said mortgage, should be deducted from the 
amount which the defendant was then obligated to advance to the 
plaintiff under the said Sheppard-West and Wetmore-West and de¬ 
fendant’s agreement with plaintiff of February 11th, 1892: and it 
was also agreed as a part of said agreement and contract, that the 
plaintiff and defendant should execute the contract of which a copy 
is hereto annexed marked “A,” which the said parties did execute. 
That the defendant knew at the time of making of said contract 
that the plaintiff was building said houses on said land and the de¬ 
fendant also knew at the time that plaintiff had no money of his own, 
which he could use on the completion of said buildings: and that he, 
plaintiff, could not obtain sufficient credit to finish them, and that 
he, defendant, had all plaintiff’s property within his control and that 
he, plaintiff, had no other property upon which he could borrow suffi¬ 
cient money to complete said buildings. And said above, agreements 
“A,” were made with the above knowledge on the defendant’s {)artand 
for the purpose of enabling the plaintiff to complete said buildings. 
And the plaintiff says the defeiidant failed to keep said contract and 
arrangement made in connection with said mortgage for twenty-one 
hundred andeiglity-twodollars,($2182.)and also failed to make 
7 . any advances or payments on account of the same, althoug^h 
the plaintiff was ready and willing to keep his part of said 
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contract, and did keep it. And that' iu'consequence o( the failure 
and breach of the defendant, tlie plaintiff was unable to get any in¬ 
come from said property, which would enable him to meet thedu* 
terest and other charges on said property when they became due 
and- was unable to obtain money from any source to meet the charges 
and interest which might become due on said mortgage. And the 
defendant well knowing the foregoing facts, entered and took pos¬ 
session under said Wetmore-West mortgage and foreclosed the same, 
and the plaintiff thereby, in consequence of defendant's breach of 
the agreement “A” and breach of the said contract for which said 
mortgage, hereto annexed, marked “ D ” was given, lost all of said 
land, buildings and property, and the large profits he would have 
made had the defendant kept the said contracts of February lltii, 
1892, all to his damage. 

Fifth count. And the plaintiff says that as a partial security for 
his giving the mortgage of personal property for four thousand dol¬ 
lars and the mortgage of personal property for twenty-one hundred 
and eighty-two dollars, (82182.)—copies of which said mortgages 
are hereto ann-xed .marked “B”aud“D,” and making the con¬ 
tract A,” the defendant gave the plaintiff a promissorv note, a cop}' 
of which is hereto annexed marked “C,”aud the plaintiff says the 
defendant did not keep his said contracts and undertakings, and the 
defendant owes the plaintiff the amount of said note and interest 
thereon. 

(Copy.) 

"A.” 

This agreement made this eleventh day of February 1802, by and 
between James L. Karrick of Boston and Charles H. Wetmore of 
Boston, wituesseth: 

All former agreement are annulled and void. Now in considera¬ 
tion of these presents to the said Wetmore'agrees to: finish the three 
apartment houses on the lot of land at the corner of Dudley and 
Greenville Sts. Roxbury, according* to the plans drawn by Wait «fc 
Cutter the buildings are to be finished in the manner usual to firet 
cla.ss buildings of this class, steam heating plant, and all work and 
material to be first class and of the best quality and workmanship. 
Said Wetmore agi’ees to push the work continually and with all 
possible dispatch, and to finish same on- or before May 1st 1892. 
The said Karrick agrees to loan or advance to said W^etinore in 
the manner hereinafter set forth the followjng sums of money. 
When the first floor is on and completed of the building ou¬ 
tlie corner of Dudley and Greenville Sts. 8200,00 when the second 
floor is on $425.00 when the third floor is on- $450.00 when- the 
4th floor is on $450.00 when the roof is on $600.00 also on 
8 the building next to Hotel Dearboum on Dudley St. when the 

3rd floor is on $450.00 when the 4th flour is on $4^i when 
tlie roof is on $600.00. Also when the buildings above mentioned are 
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l*ea^y to plaster $700.00 on each. When the — plastered and win¬ 
dows hung $950.00 on each, when standing finish is up $600.00 on 
each when the plumbing is complete and floors laid and doors hung 
$1050. on each, when finished and ready for occupancy $950.00 on 
each and thirty days after completion $1350.00 on each. Also on 
the Greenville St. house when plastered and windows hung $950.00 
when standing finish is up $450.00 when plumbing is in doors hung 
and floors laid $1100.00 when completed $950.00 and thirty days 
after completion $1350. 

Provided always, however, and these presents are upon condition 
that said Karrick shall not be required to advance any sum while 
any sums are due him from Wetmore for insurance, bills expenses 
or money advanced or for any reason whatever nor shall KarHek be 
required to advance any sum until an equal amount has been paid 
to him by Otis Shepard on an agreement between said Shepai^d and 
Albert J. West which agreement has been transferred to Karrick by 
West. This agreement is also subject to every condition and in 
every way to that agreement between Shepard and West. 

Witness our hands and seals the day and year above first men¬ 
tioned and to a like agreement, (eight words interlined in space two 
lines from bottom of opposite page.) 

(Signed) C. H. WETMORE. [seal.] 

JAMES L. KARRICK. [seal.] 

(Copy.) 

“ E.” 

This agreement made this twenty-seventh day of May, 1891, by 
and between Albert J. West of Braintree, Mass., party of the first 
part and Charles J. Wetmore of Boston, part- of the second part wit- 
nesseth: 

That whereas the said party of the first part has this day loaned 
the said party of the second part the sum of thirty thousand dollars 
on his mortgage note of even date herewith, and whereas to secure 
the said loan the said party of the Second part has this day executed 
and delivered to the said part^' of the first part his mortgage deed 
of even date herewith of a certain piece or pacel of land situated 
in Roxbury corner of Dudley and Greenville streets this day pur¬ 
chased of said party of the first part by the said Wetmore. 

lilow therefore in consideration of the premises the said party of 
the second part agrees to build and complete at once three buildings 
on said lot according to plans shown this day or if modified to 
9 be of equal cost to those shown, said buildings to be built in 
a substantial and workmanlike manner and to be finished in 
like manner to other buildings of same class, and Said party of 
second part agrees that as soon as the buildings are insurable, they 
shall be insured and kept insured during the continuance of said 
2 — 1601 a 
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mortgage in such sum or sums as will indemnify said party of the 
first part mortgagee as his interest may appear. 

And it is understood by said parties to tiiis agreement that the 
said sum of thirt}' thousand dollars, is to be advanced in cash by 
tlie said party of the first part to the party of the second part in the 
following manner, viz. 

$1000. on each building when the first fioor is on. 


$800. “ 

<C 

tl 

it 

“ second 

$800. “ 

t( 

u 

tt 

“ third 

$800. “ 

u 

it 

tt 

“ fourth 

$1000. “ 

u 

it 

it 

“ roof is on. 

$800. “ 

u 

a 

tt 

“ ready to plaster. 

$1000. “ 

u 

it 

tt 

“ plastered and windows hung. 

$500. “ 

(t 

tt 

it 

standing finish is up. 

$1000. “ 

l( 

ti 

ti 

“ plumbing is in doors hung and 
floor laid. 

$1000. “ 

ct 

it 

it 

when completed. 

$1300. “ 

tt 

it 

tt 

“ 30 days after completion. 


Provided always that these presents are upon the condition, that 
at the time or times when either or any of said advances are to be 
made, no lien shall exist upon said mortgaged premises and at the 
time mentioned for the last payment there shall be no possibility of 
any lien or incumbrance than can effect or impair the security of 
said mortgage. 

In witness whereof we the said parties hereto set our hands and 
seals for ourselves our heirs or assigns the day and year first above 
mentioned. 

(Signed) ALBERT J. WEST. [skal.] 

CHARLES H. WETMORE. [skal.J 

“ B.” 

Know all men by these presents that I Charles H. Wetmore of 
Boston in the county of Suffolk and Commonwealth of Massachusetts, 
in consideration of four thousand ($4000) dollars to me paid by 
James L. Karrick of Boston aforesaid the receipt whereof is hereby 
acknowledged, do hereby grant, sell, transfer and deliver unto the 
said James L. Karrick, the following goods and chattels, namely 
about five hundred and seventy-four thousand (574 M) bricks more or 
less, consisting of light hard and face bricks now situated on Mystic 
wharf in Chelsea and about to be hauled to the corner of Dudley 
and Greenville streets in said Boston, including the bricks there 
now piled, also one hundred window frames at Dudley street 
10 aforesaid, and about fourteen thousand feet of lumber covering 
said bricks on Mystic wharf. To have and to hold all and 
singular the said goods and chattels to the said James L. Karrick 
and his executors, administrators, and assigns to their own use 
and behoof forever. And I hereby covenant with the vendee 
that I am the lawful owner of the sa>d goods and chattels; that 
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they are free from all iiicurabraiices; that I have good right to sell 
the same as aforesaid : and that I will warrant and defend the same 
against the lawful claims and demands of all persons. Provided 
nevertheless, that if I, or my executors, administrators, or assigns, 
shall pay unto the vendee, or his executors, administrators, or as¬ 
signs, the sum of four thousand ($4000) dollars in three (3) mouths 
from this date, with interest as stated in my note of even date signed 
by me, and until such payment shall keep the said goods and chat¬ 
tels insured against fire in a sum not less than — dollars for the 
benefit of the vendee, and executors, administrators, and assigns, in 
such form and in such insurance companies as they shall approve : 
shall not waste or destroy the said goods and chattels, nor suffer 
them or any part thereof to be attached on mesne process: and shall 
not, except with the consent in writing of the vendee or his repre¬ 
sentative, attempt to sell or to remove from said Dudley and Green¬ 
ville streets, the same or any part thereof, then this deed, as also the 
aforesaid note, shall be void. But upon any default in the perform¬ 
ance or observance of the foregoing conditions, the vendee or his ex¬ 
ecutors, administrators, or assigns, may sell the said goods and chat¬ 
tels at public auction, first giving three days’ notice in writing of 
the time and place of sale to me, or my representatives, or by leav¬ 
ing such notice at my last and usual place of abode, or publishing 
such notice once a week for three weeks in someone newspaper pub¬ 
lished in said Boston. And out of the money arising from such sale 
the vendee, or his representative shall be entitled to retain all sums 
then secured by this mortgage, whether then orthere after payable, 
including all costs, charges, and expenses incurred or sustained by 
him or them in relation to the said property, or to discharge any 
claims or liens of third persons affecting the same rendering tlie sur¬ 
plus if any, to me or my executors, administrators, or assigns. And 
it is agreed that the vendee or his executors, administrators, or as- • 
signs, or any person or persons in their behalf, may purchase at any 
sale made as aforesaid, and that until default in the performance 
or observance of the condition of this deed, I and my executors, ad-' 
ministrators, and assigns, may retain possession of the above mort¬ 
gaged property, and may use and enjoy the same, but after such de¬ 
fault, tile vendee or those claiming under me, may take immediate 
possession of said property, and for that purpose may so far as I can 
give authority therefor, enter upon any premises on which said 
property or any part thereof may be situated and remove the same 
therefrom. In witness whereof, I the said Charles W. Wet- 
11 more, hereunto set my hand and seal this eleventh day of 
February in the year one thousand eight hundred and ninety- 

two. 

CHARLES H. WETMORE and seal. 

Signed and sealed in presence of 
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February 12,1892,11 & 1 uiiu. a. m.—Rec’d. Rat’d & ex’ui’d per 

JOHN M. GALVIN, Oity Clerk. 

City of Boston, Sept. 12,1892. 

A true copy from records of mortgages Lib. 667, fol. 148. 

JOHN M. GALVIN, OUy Clerh. 

“ D.” 

Know all meu by these presents that I Charles H. Wetiuoreof 
Boston in the county of Suffolk and Commonwealth of Massachu* 
setts, in consideration of twenty one hundred and eighty-two ($2182). 
dollars to me paid by James L. Karrick of Boston aforesaid, the re¬ 
ceipt whereof is hereby acknowledged do hereby grant, sell,* transfer 
and deliver unto the said James L. Karrick, the following goods 
and chattels namely, about five hundred and seventy-four thousand 
(574 M) bricks more or less consisting of light hard and face bricks 
now situated on Mystic wharf in Chelsea in said Suffolk, and about 
to be hauled to the corner of Dudley and Greenville street- in said 
Boston including the bricks there now piled and one hundred win¬ 
dow frames at said Dudley street and also about fourteen hundred 
feet of lumber covering said bricks on Mystic wharf subiect to a 
mortgage for four thousand dollars. To have and to hold all and 
singular the said goods and chattels to the said James L. Karrick 
and his executors, administrators and assigns to their own use and 
behoof forever. And I hereby covenant with the grantee that I am 
the lawful owner of the said goods and chattels; that they are free 
from all incumbrances, except as aforesaid that I have good right 
. to sell the same as aforesaid ; and that I will warrant and defend 
the same against the lawful claims and demands of all persons. 
Provided nevertheless that if I or my executors, administrators or 
assigns shall pay unto the grantee or his executors, administrators 
or assigns the sum of twenty-one hundred and eighty-two dollars in 
one mouth from this date with interest as stated in iny note of 
even date signed by me and until such payment shall keep the said 
goods and chattels insured against fire in a sum not less than -— 
dollars for the benefit of the grantee and — executors adminis¬ 
trators and assigns in such form and in such insurance companies as 
they shall approve, shall not waste or destroy the said goods and 
chattels, nor suffer them or any part thereof to be attached 
12 on mesne process and shall not except with the consent in 
writing of the grantee or his representatives attempt to s^H 
or to remove from said Dudley <& Greenville streets the same or any 
part thereof, then this deed as also the aforesaid note shall be void. 
But upon any default in the performance or observance of the fore¬ 
going condition the grantee or his executors, administrators or as¬ 
signs may sell the said goods and chattels at public auction, first 
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lie 

^iviug three days' notice in writing of the time and place of sale to 
me or my representatives or by leaving such notice at my last and 
usual place of abode, or publishing such notice once a week for three 
successive weeks in some one newspaper published in said Boston. 
And out of the money arising from such sale the grantee or his rep¬ 
resentatives sliall be entitled to retain all sums then secured by this 
mortgage, whether then or thereafter payable including all costs, 
charges and expenses incurred or sustained by him or them in re¬ 
lation to the said property or to discharge any claims or liens of 
third persons affecting the same rendering the surplus, if any, to me 
or my executors, administrators or assigns. And it is agreed that 
the grantee or his executors, administrators or assigns or any person 
or persons in their behalf ma\' purchase at any sale made as afore- 
saia; and that until default in the performance or observance of the 
condition of this deed, I and my executors, administrators and 
assigns may retain possession of tlie above mortgaged property and 
may use and enjoy the same but after such default the'grantee or 
those claiming under me may take immediate possession of said 
property and for that purpose may, so far as I can give authority 
therefor enter upon any premises on which said property or any part 
thereof may be situated and removed the same therefrom. 

In witness whereof I the said Charles H. Wetmore hereunto set 
my hand and seal this eleventh day of February in the year one 
thousand eight hundred and ninety two. 

CHARLES H. WETMORE and SBAn. 

Signed, sealed and delivered in presence of 


February 12,1892,11 & 1 min. a. m.—Rec’d, eut’d, & ex’m’d per 

JOHN M. GALVIN, atu Clerk. 

City of Boston, September 12,1892. 

.4. true copy from records of mortgages, Libro 667, folio 150. 

Attest: JOHN M. GALVIN, (My Clerk. 

To the damage of the said plaintiff (as lie says) the sum of twenty 
thousand dollars, which shall then and there be made to appear, 
with other due damages. And whereasthe said plaintiff says, that the 
said defendant has not in his own hands and possession, goods and 
estate to the value of twentv thousand dollars aforesaid, 
13 which can be come at to be attached, but has intrusted to 
and deposited in the hands and possession of the Mechanics 
national bank, a corporation duly organized under the laws of the 
United States and having its place of business at Boston, and thje 
Northampton Institution for Saving- a corporation duly organized 
under the laws of Massachusetts and having its usual place of busi¬ 
ness at Nortliampton in the county of Hampshire and. Commop- 
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weallli aforesaid, trustees of the said defendant’s goods, effects and 
credits, to the said value: We command you, therefore, that you 
summon the said supposed trustees (if they may be found in your 
precinct) to appear before our justices of our said court, to be holden 
as aforesaid, to show cause, if any they have why execution to be 
issued upon such judgment as tliesaid plaintiff may recover against 
the said defendant in this action (if any) should not issue against 
the defendant’s goods, effects, or credits in the hands and posses¬ 
sion of the said trustees. And have you there this writ with your 
doings therein. 

Witness, Albert Mason, Esquire, at Boston, the second day of 
September in the year of our Lord one thousand eight hundred and 
ninety-two. 

. JOS. A. WILLARD, GMc. 

On which said writ are the following returns by the officers who 
served the same, to wit: 

Boston, September 2nd, 1892. 

Suffolk, as ; 

By virtue of this writ I this day at 30 minutes past 3 o’clock 

S . m. attached all the right, title and interest — the within named 
allies L. Karrick has in and to any and all real estate in the county 
of Suffolk and at the same time I attach specially as the property 
of said Karrick the following described real estate the record title 
to which stands in the name of Henrietta B. Karrick, viz: Begin¬ 
ning at a point in the southerly side of Allston street, Boston, on a 
line in prolongation of the middle of brick partition wall thence 
running southerly on said line and through the middle of a brick 
partition wall 106 52/100 feet by land now or formerly of E. Cush¬ 
man, thence westerly through a fence and the middle of a brick 
partition wall to land of R. F. Evans et als. 34 88/100 feet, thence 
northerly along the outside of a wall 19 26/100 feet by land of 
said Evans et als, thence westerly ten feet by land of said Evans 
et als. by a line along outside of wall thence northerly by land of 
Timothy Kelleher by a line on a plan hereinafter mentioned to All¬ 
ston street 84 40/105 feet thence easterly along the line of said All¬ 
ston street 45 25 /100 feet to the point of beginning: Containing 
4,197 2/10 feet of land more or less, also a small parcel adjacent 
and lying southerly from said premises containing 52 8/10 feet 
and bounded northerly on said premises by a line through said fence 
15 62 /100 feet, westerly on other land of W. W. Warren estate 
not hereby conveyed by a line along the outer face-wall of the 
14 wall on said adjoining land 4 92/100 feet, southeasterly by 
the passageway hereinafter mentioned 15 80/100 feet and 
easterly by said land now or formerly of E. Cushman by a line run¬ 
ning through the middle of a brick partition wall 1 88/100 feet 
both of the above described parcels are shown on a plan of estate of 
W. W. Warren dated Oct. 23,1890 and recorded Suffolk Deeds Libro 
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19?8 page 288. On tlie same day I deposited aii attested copy of 
this writ in the registry of deeds in the county of Sufifolk with as 
much of ray return thereon as relates to attachment of real estate, 
on the 3rd day of said September, at 10.35 o’clock a. m. I sum¬ 
moned the within named trustee Mechanics National Bank to ap¬ 
pear and show cause at court as within directed by delivering i n 
hand to Samuel A. Merrill its cashier an attested copy of this writ, 
on the 15th day of September 1892,1 summoned the within named 
defendant to appear and answer at court as within directed by de¬ 
livering to him in hand an attested copy of this writ. 


Fees. 


Attch’ts. $2.00 

Copies. 3.00 

Services. 1.00 

Recording.50 

Travel.24 


$6.74 

FREDERICK P. KNAPP, 

Deputy 

Hampshire, ss : 

September 6th, 1892. 

By virtue of this writ I this day at 8 o’clock p. m. summoned the 
within named The Northampton Institution for Savings, to appear 
at court as within directed, by giving Lafayette Maltby, its treasurer 
an attested copy of this writ in hand. 

Fees. 


Service 
Travel 
Copy... 


.50 

1,60 

1.00 


$3.10 

•ANSEL WRIGHT, 

Deputy Sheriff, 

On said first Monday of October, A. D. 1892, the plaintiff appeared 
by T. J. McKay, his attorney and entered the above action and on, 
the third day of said October 1892, the following was filed, to wit: 
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15 Suffolk, ss : 

Superior Court, October Sitting, 189-. 
Wetmorb, Pl’fF,) 


VETMORB, Prff, I 

V. y 

Carrick, D f 1.1 


Karrick, D’f’t.) 

lu the above action I appear fur llie deft. 

SHERMAN L. WHIPPLE. 

On the fifth day of said October 1892, the following was filed, to- 
wit: 

Suffolk, ss : 

Superior Court, October Sitting, 189-. 

Chas. H. Wetmore, Pl’ff, 1 

V. y 

Jas. L. Karrick, D’f’t. 1 

In the above action I appear from the Northampton Institution 
for Savings, trustee. 

SHERMAN L. WHIPPLE. 

And afterwards, to wit, on the eighth day of said October 1892, 
the following was filed, to wit:— 


Superior Court, Oct. 8,1892. 
Wetmore 1 

vs. y 

Karrick. ) 


In the above entitled action the plaintiff claims a trial bv jury. 

CHAS. H. WETMORE, 
By J. T. McKAY. 

And on the tenth day of said October 1892, the following were 
filed to wit: 

16 Commonwealth of Massachuski'ts, 1 . 

Suffolk, f • 

Superior Court, October Terra, 1892. 

Chas. H. Wetmore 1 

V. y 

James L. Karrick & Tr. ) 

A7iswer of Alleged Ti'ustee. 

And now the Northampton Institution for Savings summoned as 
trustee of the principal defendant in the above entitled action, ap- 


iAMkiii 1. kARRtok. 
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peai*8 and makes answer that, at the time of the service of the plain¬ 
tiff’s writ upon him, he had not in his hands or possession any goods, 
effects or credits of the said defendant. 

Wherefore he prays that he may be discharged, and for his costs. 

NORTHAMPTON INSTITUTION FOR SAVINGS. 

L. MALTBY, Treasurer. 

Oct. 8,1892.—Then the above named L. Maltby treasurer made 
oath that tlie foregoing answer subscribed by him is true, before 
me. 

S. D. DRURY, 

Justice of the Peace. 

Suffolk, ss ; 

Superior Court, October Sitting, 1892. 

C. H. W/iBTMOEB, Pl’flf, I 

V. y 

J. L. Kabrick, D’f’t. ) 

In the above action I appear for Mechanics’ Nat. Bk. trustee. 

H. M. BURTON, 50 State St. 

On the tenth day of said October 1892, no answer having been 
filed herein for said trustee Mechanics national bank a default was 
thereupon entered against it. 

And on the second day of November, in said year, the following 
was filed, to wit; 

17 Commonwealth of Massachusetts, I 

Suffolk, ["• 

Superior Court, October Sitting, 1892. 

Wbtmorb 

V. 

Kabrick & Trustee. 

Defendant’s Answer. 

Now the defendant conies, and for answer denies each and every 
item, count and allegation in the plaintiff’s writ and declaration con¬ 
tained as fully and specifically as if each item, count and allegation 
were separately denied. 

And further answering the third count of the plaintiff’s declara¬ 
tion, the defendant denies that he ever made or signed a promissor}’^ 
note, a copy whereof is annexed to the plaintiff’s declaration, ana 
marked " C,” and he denies the genuineness of the signature of said 
note, and demands the plaintiff to prove the same at the trial.. 

3—1601a 
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And further answering said third count, the defendant sa 3 's that 
if lie ever made and signed any promissory note, a copy whereof is 
annexed to the plaintiff’s declaration, marked “ C,” it was for the 
personal accommodation of the plaintiff, and upon the agreement 
and stipulation that the plaintiff should never assign to another or 
collect the same. 

And further answering said third count, the defendant says that 
if he ever made and delivered said note, he has fully paid the same, 
and owes him nothing on account thereof. 

And further answering all the counts of the plaintiff’s declaration, 
the defendant says that there has been an accord and settlement and 
mutual satisfaction of all claims between the plaintiff and the de¬ 
fendant prior to the bringing of this suit. 

JAMES L. KARRICK, 

By His Attorney. SHERMAN L. WHIPPLE. 

Thence the case was continued from sitting to sitting to the April 
sitting 1893, when on the fifth day of June, in said year, the follow¬ 
ing were filed, to wit:— 
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Commonwealth of Massachusetts, 

Suffolk, 

Superior Court. 
Chas. H. Wetmore 



vs. 

James L. Karrick and Truster. 




Motion to Amend Answer. 

Now the defendant comes and moves to amend his answer in the 
above entitled cause by adding thereto the following: 

And further answering the defendant says that if he ever signed 
the promissory note a copy whereof is annexed to the plaintiff’s 
declaration marked “ C,” said promissory note was wholly without 
consideration and is void as between the parties thereto; that the 
same was given as a receipt for the promissory note of the plaintiff 
for an equal amount, of even date therewith, given by the plaintiff 
to the defendant; that the parties thereafter agreed that said notes 
should cancel and off-set each other and be mutually returned to 
the makers thereof; that the defendant has been ever ready and 
willing to make said return, but the plaintiff has failed so to do. 
And the defendant owes the plaintiff nothing on account of said 
note. 

By His Attorney, SHERMAN L. WHIPPLE. 

Endorsed on which said amended answer is the following, to 
wit 

This may be filed. George R. Swasey, pl’ff’s att’y. 




JAMKS L. KAURICK. 
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OOMMONWKALTH OF MASSACHUSETTS, I 

Suffolk, ) ■ 

Superior Court. 

Chas. H. Wetmore 
vs. 

James L. Karrick aud Trustee. 

Declaration in Set-off. 

First count. The defendant says that tlie plaintiff made a promis¬ 
sory note payable to the order of the defendant, a copy whereof is 
hereto annexed marked “A,” and the plaintiff owes the defendant the 
amount of said note and interest thereon. 

Second count. The defendant says that the plaintiff made a cer¬ 
tain promissory note payable to the order of the defendant, 
19 a copy whereof is hereto annexed marked “ B,” and the 
plaintiff owes the defendant the amount of said note and in¬ 
terest thereon. 

Third count. The defendant says that he entered intp a certain 
agreement in writing with the plaintiff, a cop}^ whereof is hereto an¬ 
nexed marked “ C,” and the defendant has Kept and fulfilled all the 
stipulations of said contract on his part to be kept and fulfilled; 
but the plaintiff wholly failed to keep, fulfill and discharge the 
stipulations and agreements contained in said contract by the plain¬ 
tiff to be performed and fulfilled, to the great damage of the de¬ 
fendant. 

By His Attorney, SHERMAN L. WHIPPLE. 

“A.” 

$2182. Boston, 11th February, 1892. 

For value received, I, Charles H. Wetmore, promise to pay to 
James L. Karrick, or order, the sum of twenty-one hundred & 
eighty-two dollars in one (1) month—from this date, with inter¬ 
est to be paid—at the rate of — per centum per — during said 
term, and for such further time as the said principal sum, or any 
part thereof shall remain unpaid. 

Signed in presence of 

(Signed) CHARLES PI. WETMORE. 

[On the margin:] Secured by mortgage of personal property in 
Chelsea & Boston to be recorded in — clerk’s office at Boston. 

“ B.” 



$4000. Boston, 11th February, 1892. 

For value received, I, Charles H. Wetmore, promise to pay to 
James L. Karrick, or order, the sum of four thousand dollars in 
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three (3) months from this date, with interest to be paid—at the 
rate of — per centum per — during said term, and for said further 
time as the said principal sum, or any part thereof shall remain un¬ 
paid. 

Signed in presence of 

(Signed) CHARLES H. WETMORE. 

the margin:] Secured by mortgage of personal property iu 
Chelsea Boston, to be recorded in clerk’s office in Boston. 


U Q >1 

This agreement made this eleventh day of February, 1892, by 
and between James L. Karrick of Boston and Charles H. Wetmore 
of Boston, witnesseth: 

All former agreements are annulled and void. Now in consider¬ 
ation of these presents the said Wetmore agrees to finish the 
20 three apartment houses on the lot of land at the corner of 
Dudley and Greenville Sts., Roxbury, according to the plans 
drawn by Wait & Cutler, the buildings are to be finished in the 
manner usual to first class building of this class, with all modern 
improvements, steam heating, plant and all work and material to be 
ofthe best quality and workmanship. Said Wetmore agrees to push 
the work continually and with all possible despatch and to finish 
same on or before May 1st, 1892. The said Karrick agrees to loan 
or advance to said Wetmore in the manner hereinafter set forth the 
the following suras of money: When the first floor is on and com¬ 
pleted of the building on the corner of Dudley and Greenville Sts. 
$200.00, when the 2nd floor is on $425.00, when the tliird floor is on 
$450.00, when the fourth floor is on $450.00, when the roof is on 
$600. Also on the building next to Hotel Dearborn on Dudley St., 
when the 3rd floor is on $450.00, when the fourth floor is on $450.00, 
when the roof is on $600. Also when the buildings above men¬ 
tioned are ready to plaster $700. on each, when plastered and win¬ 
dows hung $950.00 on each, when standing finish is up $600. on 
on each, when plumbing is complete, doors hung and floors laid, 
$1050.00 on each, when finished and ready for occupancy $950.00 on 
each, and thirty days after completion $1350.00 on each. Also on 
the Greenville St. house, when plastered and windows hung $950.00, 
when standing finish is up $450,00, when plumbing in in, doors 
hung and floors laid $1100.00, when completed $950.00 and thirty 
days after completion $1350.00. Provided always however and 
these presents are upon condition that said Karrick shall not be re¬ 
quired to advance any sum while any sums are due him from 
Wetmore for insurance, bills, expenses or money advanced, or for 
any reason whatever, nor shall Karrick be required to advance any 
sum until an equal amount has been paid to him by Otis Shepard 
on an agreenient between said Shepard and Albert J. West, which 
agreement has been transferred to Karrick by West. This agree-^ 
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nieiit is also subject to every coiiditioti and in every way to tb'a't 
agreement between Shepard and West. 

Witness our hands and seals the day and year above first men¬ 
tioned and to a like agreement. 

CHARLES H. WETMORE. 
JAMES L. KARRICK. 

Endorsed on which said declaration in set-off is the following, 
to-wit:— 

This may be filed. George R. Swasey, pl’ff’s att’y. 

On tlie seventh day of said June, 1893, the following was filed, 
to wit:— 

21 Commonwealth op Massachusetts, 1 

Suffolk, • I®®* 

Superior Court. 

Charles H. Wetmoue | 
vs. y 

Ja.mes L. Karrick. 1 

Sixth count. The plaintiff says that in February, 1892, he was 
the owner of land corner of Dudley and Greenville streets iu Bosr 
ton, and was erecting thereon three double houses under and in 
pursuance of a contract witli one A. J. West, by which said West 
was obliged to advance to the plaintiff $30,000; that said West was 
secured for said advances by a mortgage for $70,000 given him by 
plaintiff on said land ; that the defendant succeeded to and assumed 
the obligations of Sitid West in said contract relating to said Rd- 
vunces; that the plaintiff had no means to build said houses other 
than the raonev to be advanced under said contract; that on or 
about February eleventh, 1892, the defendant proposed the making 
of a new agreement as to the money remaining to be advanced under 
the said West contract so assumed by the defendant, which remain¬ 
ing advances were about $24,000, and in consequence thereof, it was 
agreed between plaintiff and defendant, that if the plaintiff would 
give the defendant two mortgages, one for $4,000 and one for $2,182, 
upon certain personal property owned by the plaintiff, the defend¬ 
ant would advance the $6,182, so to be secured by said mortgages, 
ns the plaintiff might need it in the construction of said houses, and 
would advance the balance of said $24,000 or thereabouts, after de¬ 
ducting said $6,182 in the manner agreed upon in the contract, a 
copy of which is hereto annexed marked “A,” the defendant being 
at the time further secured as to the advancing of said money by an 
assignment from said West of the $70,000 mortgage on said land 
and buildings. And the plaintiff says he did give the two mort¬ 
gages, and that, thereupon, the defendant agreed to advance said 
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$6,182, as needed by the plaintiff, and that the contract as to the 
balance of said $24,000 or thereabouts, was then entered into and 
agreed to as a part of said transaction and contract. 

And the plaintiff says his only means of obtaining money to com¬ 
plete said houses, and keep and perform his obligations under said 
second mortgage which had been assigned to the defendant, was by 
and through the faithful performance by the defendant of the con¬ 
tract so made on or about February 11th, aforesaid ; that by reason 
of giving said two mortgages on said personal property, the plaintiff 
had exhaused his only remaining means of raising money, and that 
his means and credit were not such as to enable him to obtain ma¬ 
terial and labor on credit; that the defendant, well knowing all the 
foregoing premises, broke and failed to keep his said contract 
22 of February 11th, and that, in consequence of said failue and 
breach, the plcinliflf was unable to finish said houses, and was 
unable to earn the payments which would have enured to him under 
said contract. 

And the defendant wrongfully claiming a breach of the condition 
of said second mortgage for $70,000, (said breach, if any there was, 
was owing to and in consequence of the breach of the defendant’s 
agreement of said February 11th,) entered and foreclosed under said 
second mortgage, and the plaintiff, in consequence of said above 
mentioned wrongful acts of the defendant, lost all that he had put 
into said houses, and the profits which would have accrued to him, 
had the defendant kept his said contract. 

By His Attorney, GEORGE R. SVVASEY. 

Endorsed whereon is the following, to wit: 

“ This may be filed. Sherman L. Whipple, deft’s att’y.” 

And on the eighth day of said June 1893, the following were filed, 
to-wit:— 


Suffolk, ss : 

Superior Court. 

Chas. H. Wetmoee 

V8. 

James L. Kakrick. 

Plaintiff's Demurrer to Defendant's Declaration in Set-off. 

Now comes the plaintiff and demurs to the defendant’s declara¬ 
tion in set-ofif and assigns as causes of demurrer the following: 

1st. As to all the counts of the said declaration in set-off, he says 
they cannot be allowed in this action except as the first 2 counts of 
said declaration in set-off may be set off against the 3rd and 5th 
counts of plaintiff’s declaration. 

2nd. As to the last count of said declaration in set-off, the plaintiff 



t. KAttRlClti 

Says it is not a proper matter to be set off as againsi liny count of the 
plaintiff's declaration. 

By His Att'y, GEO. R. SWASEY. 

I hereby certify that I am of the opinion that there is such prob¬ 
able ground in law for said above demurrer as to make it a fit sub¬ 
ject for judicial inquiry and trial, and that said demurrer is not 
intended for delav. 

GEO. R.-SWASEY, 

Plaintiff’s Attorney. 

On which said demurrer is the following endorsement by the 
court, to-wit:— 

“ Demurrer to third count in set-off sustained.” 

2S Suffolk, ss : 

Superior Court. 

Chas. H. WetmoreI 
vs. V 

James L. Kabrick. J 

Plaintiff’s Answer to Defendant’s Declaration in 8d-off. 

Now comes the plaintiff, and without waiving his demurrer to said 
declaration in set-off, for answer denies each and every allegation in 
each of the counts of said declaration in set-off contained. 

By His Attorney, GEO. R. SWASEY. 

And thereafterwards, to wit:—on the thirteenth day of said June 
1893, the following questions were framed for the jury and were 
answered by them as follows, to wit:— 

Suffolk, ss : 

Superior Court. 

Wetmore 
vs. 

Earrick. 

Ques. 1. Had the defendant advanced to the plaintiff on or before 
March 3 1892, an amount equal to the amount which Shepard had 
paid to the defendant? A ns. Yes. 

2. On March 3,1892, were there any sums due from the plaintiff 
to the defendant for insurance, bills, expenses or money advanced ? 
Alls. No. 

3. Did the defendant on February 11,1892, make an oral agree¬ 
ment with the plaintiff to advance to the plaintiff $6182 upon the 
two personal mortgages given by the plaintiff to the defendant, as 
the plaintiff might need the advance in the construction of said 
building? Aiis. Yes. 
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4. What was the amount of the defendaut’s advances to, or for 
the benefit of the plaintiff, before Marcli 3,1892, under the written 
contract between the parties under date of February 11,1892? 

And did those advances equal the amount which the pl^intifif was 
entitled io,rendered by the progress he had made upon said houses? 
A us. No. 

FRANK W. BROAD, 

Foreman of the Jury. 

Thence the case was continued to the July sitting 1893, when on 
the tweuty*8eveuth day of said July 1893, the following was filed, 
to-wit:— 

24 Commonwealth op Massachusetts, I 

Suffolk, t “ • 

Superior Court, July Sitting, 1893. 

Wetmore 

V8. 

Kakrick. 

Motion to Have Verdict Ordered for Defendant. 

Now the defendant comes and moves in the above entitled case 
that judgment be ordered for the defendant. 

By His Attorney, SHERMAN L. WHIPPLE. 

And also, to wit, on said twenty-seventh day of said Jul}' 1893, the 
following was filed, to wit: 

Commonwealth of Massachusetts, 1 

s^otk, 

Superior Court, August Sitting, 1893. 

Wetmore 

V8. 

Karrick. 

Now the defendant comes and moves that the special findings of 
the jury in the above entitled case be set aside. 

By His Attorney, SHERMAN L. WHIPPLE. 

Endorsed on which said motion is the following, to wit: 

“Motion allowed. A. M.” 

Thence the case was continued from sitting to sitting to the Jan¬ 
uary sitting, 1894, when on the twelfth day of February, in said 
year, the following was filed to wit: 
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Suffolk, ta: 


Superior Court. 
Charles H. Wetmore 

V8. 

James L. Karrick. 


Seventh Govmt of Plaintiff’s Declaration. 


The plaintiff says that on February 11th, 1892, he was the owner 
of a certain parcel of land at the corner of Dudley and Green* 
25 ville streets, in Boston, and was erecting thereon three double 
apartment houses; that the defendant prior to said date had 
been advancing the plaintiff money for the erection of said houses 
under an agreement relating thereto; that on or about February 
11th 1892, the defendant proposed to the plaintiff the making of a 
new agreement as to advances to be made to the plaintiff for the 
completion of said houses, and in consequence thereof it was agreed 
between the plaintiff and the defendant that if the plaintiff would 
give to the defendant two mortgages, one for four thousand (4000) 
dollars and one for two thousand one hundred and eighty-two (2182) 
dollars upon certain personal property and would execute the con¬ 
tract, a copy of which is hereto annexed, marked A, the defendant 
would advance to the plaintiff'or pay for his benefit about six thou¬ 
sand one hundred and eighty-two (6182) dollars as the plaintiff 
might need said advances and payments in the construction of said 
houses and would advance to the plaintiff certain other moneys in 
the manner mentioned and agreed upon in the contract, a copy of 
which is hereto annexed marked A. And the plaintiff says he did 
give two mortgages upon certain personal property and did execute a 
contract, a copy of which is hereto annexed marked A, and thereupon 
the defendant agreed to advance to the plaintiff or to pay for his 
benefit about six thousand one hundred and eighty-two (6182) dol¬ 
lars as the plaintiff might need said advances and payments in the 
construction of said housejs and to advance to the plaintiff certain 
other moneys in the manner mentioned and agreed upon in the con¬ 
tract, a copy of which is hereto annexed marked A. 

And the plaintiff says that his only means of obtaining money at 
said time, namely, February 11th, 1892, to complete said houses and 
to keep and perform his obligations under a certain mortgage on 
said premises—given by him to one West—was by and through the 
faithful perfonriance by the defendant of the contract so made on 
or about February 11th, aforesaid ; that by giving two said mort¬ 
gages on said personal property to the defendant the plaintiff ex¬ 
hausted his only remaining means of raising money, and that his 
means and credit were not such at that time as to enable him to 


obtain material and labor on credit; that the defendant well 
knowing all the foregoing premises at the lime of making 
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SERTON O. i^ETAioRE, aWr, ETC., V^. 

said contract of Februaiy llth and knowing of the existence 
on said mortgage on said premises, broke and failed to keep 
his said contract of February llth, and without the knowledge of 
tlie plaintiff obtaining an assignment of the said Wetmore-West 
mortgage on said premises, and that in consequence of said failure 
and breach by the defendant of his said contract the plaintiff 
was unable to finish said houses; and the defendant wrong¬ 
fully claiming a breach of the conditions of said Wetmore-West 
mortgage, of which he had obtained an assignment unbeknown 
to this plaintiff, entered upon said premises, excluded the plain¬ 
tiff therefrom and purported to foreclose the said mortgage tor an 
alleged breach of the conditions of the same; and the plain- 
26 tiff says (hat said breach of said mortgage, if any there was, 
was because of the failure of the defendant to keep his said 
contract of February llth, and in consequence of said breach by the 
defendant of his said contract, and because of his wrongful claim of 
a breach of the conditions of said mortgage and because of his 
wrongful exclusion of the plaintiff from the premises, and because 
of his wrongful purported foreclosure of said mortgage, the plaintiff 
was unable to complete said houses and lost in consequence thereof 
the large profits and returns which would have enured to him had 
the defendant kept his said contract. 

By Plaintiff’s Attorney, GEORGE R. SWASEY. 

On which said motion is the following endorsement by the court, 
to wit:— 

“Allowed.” 

Whereupon upon the twenty-first day of said February 1894, the 
cause after a full hearing was submitted to a jury, sworn to try the 
same and the following questions were also submitted and were 
answered and returned into court with their verdict as follows, to 
wit .*• 


Suffolk, ss ; 

Superior Court. 
Charles H. Wetmoke 

V8. 

Jas. L. Karrick. 
Question for the Jury. 


What amount is included by the jur}' in the assessment of dam' 
ages on account of the value added by the plaintiff to the premises, 
by reason of materials used and labor furnished in the erection of 
said buildings, which were not furnished or paid for b}' the defend¬ 
ant, including the value resulting from the use of said mortgaged 
personal property in excess of the amount paid by the defendant, 
for, or on account of said personal property? 



JAMES L. KABRICE. 
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The jury answer. 

^ Eight thousand four hundred and twelve dollars and twenty- 
eight cents. 

JOHN W. ALLISON, 

Foreman of the Jury. 


27 Suffolk, sb : 

The Superior Court, January Sitting, A. D. 1894. 

Charles H. Wetmorb, Pl’f, | 

vs. V 

James L. Karrick, D’f’t. j 

The jury find for the plaintifiP, and assess damages in the sum of 
nine thousand one hundred and sixty-nine dollars and thirty-nine 

JOHN W. ALLISON, 

Foreman of the Jury. 

Whereupon, on the twenty-third day of said February, 1894, the 
following was filed, to wit: 


Commonwealth of Massachusetts, \ 

Suffolk, / 

Superior Court, February Sitting, 1894. 

Wetmore 1 


vs. 

Karrick. 




Now the defendant comes and moves that the date for filing his 
exceptions in the above entitled case be extended so that the same 
raay^ be filed at any time on or before March 5th, 1894. 

By His Attorney, SHERMAN L. WHIPPLE. 

GEORGE R. SWASEY, 

For Plaintiff. 

Upon which said motion is the following endorsement by the 
court, to-wit: 

“Allowed.” 


And on the twenty-fourth day of said February 1894, the follow¬ 
ing is filed, to wit— 
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28 Commonwealth of Massachusetts, I 

Suffolk, r • 

Superior Court, February Sitting, 1894. 

Wetmore 
vs. 

Karrick. 

Now the defendant comes in the above entitled case, after verdict 
for the plaintiff, and respectfully moves that the verdict be set 
aside and a new trial of the case granted upon the following grounds, 
to wit: 

1st. That the verdict is against the evidence and the weight of 
evidence. 

2nd. That the damages awarded are excessive. 

3rd. On account of improper, erroneous and misleading state¬ 
ments made by plaintiff’s counsel in argument. 

4th. On the ground of evidence newly discovered since the trial 
of said case and not known to defendant or defendant’s attorney 
until after the trial of the case, on the question of liability, as ap¬ 
pearing in the affidavit hereto annexed. 

By His Attorney, SHERMAN L. WHIPPLE. 

I, John S. Lamprey, being duly sworn, hereby depose and say that 
sometime in the winter of 1892, Charles H. Wetmore of Boston came 
to my office and stated that he could not go on with bis contract on 
the buildings at the corner of Dudley and Greenville streets; that 
the mortgagee was either in possession or about to take possession 
for the purpose of foreclosure; that he had given a mortgage nud 
later a bill of sale of certain personal property, consisting chiefly of 
a large number of brick sold to him by Anderson, and then located, 
for the most part, at Mystic wharf, to James L. Karrick upon the 
consideration that Karrick would pay the freight charges and 
cartage of brick from the wharf to the houses on Dudley and 
Greenville streets; that he believed the personal property exceeded 
in value the amount that Karrick would have to pay for freight 
and cartage aud Wetmore requested me to. visit Karrick and ask 
him if he would not pay to Wetmore whatever the property proved 
to be worth above the cost of freight charges and cartage. Said 
Wetmore did not at any time in the interview claim that Karrick 
was to advance any money on the mortgages or on the brick except 
for the purpose of paying freight charges and cartage. I thereupon 
called on Mr. Karrick at his office in the Ames building and made 
the request which Wetmore desired me to make, and Karrick stated 
that he had already paid ou account of the brick more than 

29 their value aud for that reason would not comply with Wet- 
more’s request. I subsequently reported this interview to 

Wetmore. 



JOHN S. LAMPREY. 




JAMKS L. KAEttlCJC. 
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CoMiMONWEAIiTH OF MASSACHUSETTS, 

Suffolk, 




February 24, 1894. 

Personally appeared the above named John S. Lamprey and made 
solemn oath that the foregoing afiidavit by him subscribed is true, 
before me. 

ROBERT W. FROST, 

Jmtice of the Peace. 


Endorsed on which said motion is the following, to wit: 

“ Boston, Mar. 3 / 94. Motion overruled. Daniel W. Bond, J. S. C.'* 

Aiid thereupon, said “defendant, by ids said attorney alleged' 
sundry exceptions to the ruling and opinion of the court in certain 
matters of law, which were rduced to writing, as on file. 

Thence the case was continued from sitting to sitting to the April 
silting 1897, when on the eighth day of June, in said year, at a call¬ 
ing of the docket under the general order of court this action was 
dismissed. 

On the tenth day of said June, 1897, said dismissal was stricken 
off and thereafterwards, to wit:—on the twenty-eighth day of said 
June 1897, the following was filed, to wit:— 


Suffolk, ss : 


Superior Court, Sitting 1897, 

Wetmore, Pl’t’flf, 
vs. 

Karriok, Def ’t. 

In the above action please withdraw my appearance for the de¬ 
fendant Karrick. 


SHERMAN L. WHIPPLE. 


Thence the case was contiued from sitting to sitting to the April 
sitting 1898, when on the thirteenth day of June, in said year, the 
following was filed, to wit:— 


30 Suffolk, ss: 

Superior Court. 

Wetmore 
vs. 

Karrick. 

I hereby withdraw as attorney for the defendant. 

E. B. GOODSELL. 
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Thence the case was continued to the July sitting 1898, when said 
exceptions, having been presented to the court, were disallowed as 
not conformable to the truth, the bill not properly and correctly 
stating the evidence so as to fairly present the qustions of law raised 
by the defendant’s exceptions. 

Thence the case was continued from sitting to sitting unto the 
April sitting 1899, when on the twelfth day of June, 1899, at a call¬ 
ing of the docket under the general order of court, said action was 
dismissed. 

And now at this present October sitting, 1900, to wit, on the 
eighteenth day of said October 1900, said dismissal is stricken off 
and the case brought forward, the same having been dismissed im- 
providently, action having been taken within one year but not dis¬ 
covered. 

And thereafterwards, to wit: on the tenth day of November, 1900, 
the following is filed, to wit: 

Suffolk, ss ; 

Superior Court. 

Charles H. Wetmore 

V8. 

James L. Karrick and Trs. 

In the above entitled cause the alleged trustee, the Northampton 
Institution for Savings is hereby discharged. 

GEORGE R. SWASEY, 

Att’y for PV^. 

November 10,1900. 

And on the seventeenth day of said November 1900, the following 
is filed, to wit: 

31 Suffolk, ss : 

Superior Court. 

Charles H. AVetmore 
vs. 

James L. Karrick. 

Motion for Judgment. 

Now comes the plaintiff in said case after verdict in the same and 
moves that judgment be entered on the verdict in said case. 

By His Attorney, GEORGE R. SWASEY. 

Endorsed on which said motion is the following, to wit; 

“ Motion ail’d and judgment ordered on verdict. Nov. 20,1900.” 

Whereupon judgment is entered accordingly. 

It is therefore considered by the court on said twentieth day of 
NovemW, A. D. 1900, that said Charles H. Wetmore, plaintiff as 






r,. kAtlktOit: 
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aforesaid recover against said James L. Karrick, defebdaht as afore¬ 
said tiie sum of twelve thousand eight hundred eighty-one dollars 
and forty-six cents damages and costs of suit taxed at forty dollars 
and forty-six cents. 

And execution is awarded lor the same sums against the goods, 
effects and credits of the said defendant in the hands and possession 
of the said Mechanics national bank, trustee as aforesaid. 

It is further considered by the court on the day and year aforesaid 
that said Northampton Institution for Savings, trustee as aforesaid, 
recover against said Charles H. Wetmore, plaintiff as aforesaid its 
costs of suit taxed at seven dollars and sixty-four cents. 

All and singular which premises we have held good by the tenor 
of these presents to be exemplified. 

In testimony whereof, we have caused the seal of our said superior- 
court to be lierelo aflBxed. 


Witness, Albert Mason, Esquire, chief justice of our said superior 
- , 1 court, at Boston, in said county of Suffolk, this twenty- 

[SEAL.J (jgy Qf November, in the year of our Lord one thou¬ 

sand nine hundred. 

Att. JOS. A. WILLIARD, Cl&i'k. 


32 Demurret'. 

Filed February 20,1904. 

In the Supreme Court of the l.fistrict of Columbia. 

Bbrton 0. Wetmore, Administrator, etc., to 1 

Use of John F. McKay, Plaintiff, • K ^ 46600. 

vs. ' I 

James L. Karrick, Defendant. ) 

The defendant James L. Karrick, through his attorneys J. J. Dar¬ 
lington and Millan & Smith demurs to the declaration filed herein 
and says that it is bad in substance. 

J. J. DARLINGTON, 
MILLAN & SMITH, 

Atfys for Defendant. 

Note.— One of the matters of law intended to be argued in sup¬ 
port of this demurrer is that the court was without jurisdiction to 
render the judgment in the declaration referred to, because'the case 
was restored to the docket after the end of the term in which judg¬ 
ment of dismissal had been entered therein. 

J. J. DARLINGTON, 
MILLAN & SMITH, 

AWys for Defendant. 





'5^ feaftToii o. wferMokB, adm*r, ktc., V^. 

Mr. William L. Ford, attonie.y for the plaintiff: 

Please take notice that the above demurrer has been set 
33 down for hearing in circuit court No. 2, and will be called 
for argument before Chief Justice Clabaugh on Friday, 
March 4,1904, at ten o’clock, a. in., or as soon thereafter as counsel 
can be heard. 

J. J. DARLINGTON, 
MILLAN & SMITH, 

AU'ys for Defendant. 


Demnrr&r Overruled. 

Supreme Court of the District of Columbia. 

Thursday, June 2Srd, 1904. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla¬ 
baugh, chief justice, presiding. 

rlht ihi :(c 

Bbrton 0. Wetmork, Adm’r, &c., Pl’t’ff,) 

V3. > At Law. No. 46600, 

James L. Karrick, Defendant. I 

Upon consideration of the demurrer of defendant filed herein by 
his attorneys, to the declaration, it is ordered that the said demurrer 
be and the same is hereby overruled. The defendant is hereby 
granted leave to have twenty days, within which to plead. 

34 Pleas, Affidavit of Defense. 

Filed July 13,1904. 

In the Supreme Court of the District of Columbia. 

Bbrton O. Wetmoke, Administrator, etc., to 
the Use of John F. McKay, 
vs. 

James L. Karrick. 

I. 

The defendant for plea to the plaintiff’s declaration says that 
there is no such record of a judgment ns in the declaration set out. 

II. 

Fora further plea to plainliflF’s declaration the defendant says 
that heretofore on to wit the 12lh day of June, 1899, the action 
brought by the plaintiff’s intestate (Minrles H. Wetmore in the 


i At Law. No. 46600. 
1 




^TAMBS L. SABRtOIt. 




superior court within and for Suffolk couut}^ Massachusetts, men¬ 
tioned in the declaration was dismissed and stricken off the docket 
of said court at a calling of said docket under order of the court, 
and that said dismissal became final under the rules of said court 
on the first Monday Of July 1899 ; that said cause remained so dis¬ 
missed from the said 12th day of June, 1899, for a long time there¬ 
after, namely until the 18th day of October, 1900, which was for 
more than Ove terms or sittings of said court; that on to wit the 
26th day of April, 1899, this defendant filed his petition in bank¬ 
ruptcy in the district court of the United States for the district of 
Colorado, duly scheduling the debt due the said Charles H. Wetmore, 
which is the foundation of the said alleged judgment upon which 
this suit is based, and on to wit the 23rd day of June, 1899, while 
the said action was so stricken from the docket of the superior court 
of Suffolk county, Massachusetts, and was so finally dismissed^ by 
said court, tlie defendant was duly discharged in bankruptcy by 
the said district court of the United States for the district of Colorado 
from all debts provable in bankruptcy on the day of the filing of 
said petition; which debts included the debt due to said Wet- 
more; and that subsequently to the said discharge in bank¬ 
ruptcy, and while the said action in the superior court of Suffolk 
county, Massachusetts, stood dismissed as aforesaid, this defendant 
made inquiry of the clerk, of said superior court as to the status of 
said case, and was told that the same was dismissed and no 
longer pending against him; that relying upon said dismissal he 
took no step to suggest his bankruptcy in said suit, and that 
thereaftei’, to wit on the 18th day of October, 1900, as 
35 shown by the record of said superior court, the said action was 
attempted to be restored to the docket of said court, without 
summons, citation or notice of any kind to this defendant, or to any 
.one for him, and without his knowledge; and that in pursuance of 
such attempted restoration, to wit, on the 20th day of November, 1900, 
without notice of any kind to this defendant or to any one represent-, 
ing him, iudgment was assumed to be rendered in said cause and 
that said judgment is the judgment here sued upon; that said judg¬ 
ment has no other foundation than said attempted restoration of the 
said cause to the docket of said superior court of Suffolk county, 
Massachusetts, under the facts and circumstances above set forth, all 
of whicl), including the rendition of such judgment, were made with- > 
out the service of process or other notice on this defendant or upon 
any one for him, and without his knowledge, and without any juris¬ 
diction of the court in the premises to render said judgment to his 
wrong and injurv. 

J. J. DARLINGTON, 
MILLAN & SMITH, 
Attorneys for Defendant^ James L. Karrich. 
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In the Supreme Court of the District of Columbia. 

Berton 0. Wbtmore, Administrator, etc., to 
the use of Jolin F. McKay, 

V8. 

James L. Karrick. 

Affidavit 


At Law. No. 46600. 


District of Columbia, as: 

James L. Karrick, being duly sworn, upon his oath says: I am 
defendant in the above entitled cause, in whicli John F. McKay is 
the use plaintiff and Berton 0. Wetmore, administrator of the estate 
of Charles H. Wetmore, is the nominal plaintiff; that I have a just 
defense to said suit, based upon the following facts: The suit brought 
by the plaintiff is founded upon an alleged judgment of the superior 
court of Suffolk county. Commonwealth of Massachusetts, which 
said alleged judgment arose out of the state of facts hereinafter 
detailed. On or about September 2,1892, an action was brought 
by Charles H. Wetmore, the intestate of the nominal plaintiff, 
against affiant, in the said superior court of Suffolk county Massa¬ 
chusetts. Various steps were taken in said cause from time to time, 
as the suit proceeded, and on or about June 12,1899, the action 
was dismissed by the judge presiding in said court, because the 
same was not prosecuted in accordance with the rules of said court 
made in pursuance of law ; that under a rule of said court, in effect 
at the time, the said dismissal judgment became final on 
36 the first Monday of the follow'ing month ; that on or about 
April 26, 1899, affiant filed his petition in bankruptcy in 
the district court of the United States for the district of Colorado, 
sitting at Denver in the State of Colorado, duly scheduling the in¬ 
debtedness of the said Charles H. Wetmore which is the basis of the 
judgment here sued upon, and on or about the 23rd day of June, 
1899 I was discharged in bankruptcy by a decree of said district 
court, from all claims provable under the act relating to bank¬ 
ruptcy, which existed on the said 26th <lay of April, 1899, of which 
claims the indebtedness due the said Charles H. Wetmore was one, 
it being a claim proper to be proved under said act; that thereafter 
and before the rendition of the said alleged judgment in said cause, 
affiant went to the city of Boston and to the court house therein and 
made inquiry of the clerk of the said court, or of one of his deputy 
clerks, as to the status of said suit and was informed that the cause 
was no longer pending and that it had been dismissed for want of 
prosecution; that thereafter, the said action was without citation 
summons or notice of any kind to affiant, or to any one represent¬ 
ing him, restored to the docket of the said court' and on or about 
November 17,1900, still without notice to affiant or any one repfe- 










JAMKS L. EARKICK. 
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senling him, a judgment was entered in the cause against afiSant for 
the sum of $12,881.46 and the costs'of suit; that it was not until 
after affiant was served with summons in tiiis action in the District 
of Columbia, that he had anv idea or intimation that the cause was 
pending against him in the superior court of Suffolk county, Massa¬ 
chusetts, or that it liad been restored to the docket of said court; 
affiant says that the failure .to notif 3 ' him of the contemplated res¬ 
toration of the case to t!ie docket of the Massachusetts court and his 
utter ignorance that such action Imd been taken, worked upon him 
a great hardship, as had he been notified of any such purpose to re¬ 
store the case to the docket he would have been able to protect him¬ 
self by filing a suggestion of his discharge in bankruptcy, and 
would have done so; but by being kept in ignorance of such pro¬ 
posed action he had no opportunity to avail himself of the right to 
plead his banKruptc\' as a complete bar to further proceedings in 
the cause. 

JAMES L. KARRICK. 

Subscribed and sworn to before me this 13th day of July, 1904. 
[seal.] albert E. SHOEMAKER, 

Notary Public, D. G. 


37 Joinder in Issue. 

Filed July 23,1904. 

In the Supreme Court of the District of Columbia. 

Bnrton 0. Wktmore, Administrator, etc., to 1 
tlie Use of John F. McKay, Plaintiff, i 

vs. I At Law. No. 46600. 

James L. Karrick, Defendant. j 

The plaintiff joins issue on the defendant’s first plea to the plain¬ 
tiff’s declaration. 


WM. L. FORD, 

Attorney for Plaintiff. 


Demurrer. 

Filed October 22,1904. 

In the Supreme Court of the District of Columbia. 

Bekton 0. Wetmore, Administrator, etc., to 'j 
the Use of John F. McKay, Plaintiff. I 

vs. ' j At Law. No. 46600. 

James L. Karrick. j 

The plaintiff says that the defendant’s second plea is bad in sub¬ 
stance. 

WM. L. FORD, 

Attorney for Plaintiff. 
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Note. —Among the points to be argued in support of the fore¬ 
going demurrer are: 

First. That the jurisdiction of the Massachusetts court over the 
original suit and the parties thereto, and the power of said court to 
render judgment sued on herein, were in no way affected by the in¬ 
stitution of the bankruptcy proceedings by the defendant, his ad¬ 
judication as a bankrupt and his discharge prior to the rendition of 
said judgment by said court. 

Second. That the defendant’s discharge in bankruptcy having 
been granted before the rendition of the judgment sued on herein, 
does not constitute a defense, and cannot properly be pleaded as a 
defense, to this suit. 

Third. That the defendant was not entitled to notice of the 
restoration of the original suit to the docket of the Massachusetts 
court, the said suit having been inadvertently dismissed 
38 through a mistake of-fact of said court, and restored to tlie 
docket by said court for reasons apparent of record, no new 
thing being brought upon the record. 

WM. L. FORD, 

Attorney for Plaintiff. 


Supreme Court of the District of Columbia. 

Thursday, December 29,1904. 

Session resumed pursuant to adjournment, Mr. Justice Barnard, 
presiding. 

Berton 0. Wetmore, Adm’r, Plaintiff,) 

m. > At Law. No. 46600. 

James L. Karrick, Defendant. I 

Upon hearing the demurrer of the plaintiff to the second plea of 
the defendant, it is considered that said demurrer be, and hereby is 
sustaiued. 

Opinion on Demuner to 2nd Plea. 


Filed December 29,1904. 


In the Supreme Court of the District of Columbia. 


Berton O. Wetmore, Administrator, 


V8. 


James L. Karrick, 


} 


^46600. Law. 


. In this case the declaration is based on an alleged judgment ren¬ 
dered in the superior court for the county of Suffolk in the State of 
Massachusetts. A certified copy of the judgment is filed as “ Ex^ 
hibit A,” and made part of the declaration. 




JAMES L. KARRIC’K. 

The defendant lias filed two pleas, the first, nnl tiel record, aboii't 
which no question now arises; and second, a special plea to which 
the plaintiff has filed a demurrer. 

By the second plea the defendant avers that on June 12th, 1899, 
;the action brought by plaintiff’s intestate in the said superior court, 
was dismissed and stricken off tlie docketat a calling of said dockqt 
under order of the court; and that, said dismissal ;became final 
under the rulings of said court, on the first Monday of July 
1899; that said cause remained so dismissed until October 18th, 
1900, more than five terms or sittings of the said court; that 
April 26th, f899, the defendant filed his petition in bankruptcy 
in the district court of the United States for the district of Ool- 
oradc, duly scheduling the debt due plaintiff’s intes- 
39 tate, Charles H. Wetrnore, vvhich is the foundation of Said 
alleged judgment upon which this suit is based; and on June 
23rd, 1899, while said action was so stricken from the docket, and 
was so finally dismissed, the defendant was duly discharged in bank¬ 
ruptcy by said court in Colorado, from all debts provable, including 
the said debt to said Wetrnore ; and thereafter, and while the said 
action in said superior court stood dismissed, the defendant made 
•inquiry of the clerk of said court, and was told that the same.was 
dismissed ; and, relying upon said dismissal he took no steps >10 sug¬ 
gest his bankruptcy in said suit; and thot thereafter, to wit,October 
JL8lh, 1900, the said action was attempted to be restored to the docket 
of said court, without summons, citation, or notice of any kind to 
him, or to anv one for him, and without his knowledge; and.in 
pursuance of such attempt, and without notice, judgment was as¬ 
sumed to be rendered in said cause on November 20tb,1900; and 
that said judgment is the judgment sued upon; and that said 
judgment has no other foundation than said attempted restoration 
of the said cause to the docket as aboye set forth; and was rendered 
without any jurisdiction of the said court in the premises. 

The plaintiff states that among the points to be argued in sup¬ 
port of the demurrer to this plea, are first, that jurisdiction of the 
. Massachusetts court, arid the power of said court to render the judgr 
meut sued on, were not affected by the alleged bankruptcy proceed¬ 
ings ; second, that the defendant’s discharge in bankruptcy, having 
been granted before the rendition of the judgment, the same cannot 
properly be pleaded as a defense to this action ; and third, that the 
defendant was not entitled to notice of the restoration of the original 
suit to the docket of the Massachusetts court, because it had been 
inadvertently dismissed through the mistake of the court, and had 
been restored to the docket for reasons appearing on the face of the 
record, no new thing having been brought before the court. 

It appears by the certified copy, or transcript from the proceed: 
ings of the Massachusetts court, filed with toe declaration, that a 
jury trial had been had at the January silting, 1894, and a verdict 
rendered in favor of the plaintiff ; that a motion for a new trial was 
filed, based on several grounds, which was overruled on March 3d^ 
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1894; and thereafter, the defendant alleged sundry exceptions to the 
rulings and opinions of the court in certain matters of law, which 
were reduced to writing, as on file; and the case was then continued 
until the April sitting, 1897, when the action was dismissed, on 
June 8th, but on June 10th, the dismissal was stricken out; and 
thereafter other proceedings were had, namely, one of the attorneys 
for the defendant filed a praecipe, witlidrawing his appearance, and 
the case was continued from sitting to sitting to the April sitting, 
1898, when on the 13th day of June, another of the attorneys for the 
defendant filed a praecipe, withdrawing his appearance; and 
40 thereupon, the case was continued to the July sitting, 1898, 
when said exceptions, having been presented to the court, 
were disallowed, and the case was then continued from sitting to 
sitting, until June 12, 1899, when, on the call of the docket, the 
action was dismissed. 

The record then states that at the October sitting, 1900, to wit, on 
October 18th, 1900, said order of dismissal was stricken out, and the 
case brought forward, the same having been dismissed improvi- 
deutly, action having been taken within one year, but not dis¬ 
covered ; and thereafterwards, on November 17th, 1900, the plaintiff 
moved for judgment on the verdict in said cause; and on November 
20th, 1900, the motion was allowed, and judgment ordered on ver¬ 
dict; and judgment was thereupon entered for the recovery of 
$12,881.46, and costs of suit, taxed at $40.46; and also a judgment 
of condemnation, as to credits in the hands of the Mechanics national 
bank, trustee. 

The attorneys for the defendant contend that the judgment of the 
said superior court, by reason of the facts stated in their second plea, 
is absolutely void; and their claim is based on the argument that 
the court lost jurisdiction over the person of the defendant on June 
12th, 1899, when judgment of dismissal was pronounced. They 
admit that if there is only etror in the judgment, it cannot be in¬ 
quired into collaterally in this proceeding; but if it is void, it cannot 
be made the foundation of a suit, and their plea must therefore be 
sustained. 

The principal question then is, do the facts set forth in the plea, 
show that the court had lost jurisdiction ? or are the orders, setting 
aside the judgment of dismissal, and bringing the case forward, and 
finally entering judgment on the verdict, nullities, or merely irregu¬ 
larities? 

The transcript shows that jurisdiction was properly obtained and 
held to June 12th, 1899, over both the subject matter of the suit, and 
the person of the defendant; and it appears that by some rule of 
practice, the said superior court, w’hen no action had been taken in 
a pending case for one year, might enter an order, pro forma, dis¬ 
missing the case; and it is claimed in the present case that the order 
of June 12th, 1899, was inadvertently entered by the court, because, 
at that time, a proper inspection of the record would have shown 
that there was no authority or power in the court to grant such 
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order, or judgment, by reason of such general rule, ds the case Was* 
not one coming within the provisions of such rule. 

The argument of counsel for plaintiff is, that such order of dis¬ 
missal, being erroneous because of a failure of the court to properly 
inspect its own record, that it is within tlie power of the court at any 
time thereafter, to correct such erroneous judgment of dismissal, by 
an order vacating the same, without notice, and that jurisdiction 
was never lost by such erroneous order of dismissal. 

In Freeman on Judgment, section 142, the author states that.: 

“Jurisdiction over a party being obtained, continues until judg¬ 
ment; and he must therefore take notice of all the proceedings 
41 until that time. After judgment he is not regarded as always 
present and under control of the court. * * * Various 

motions may be made and proceedings taken after final judgment, 
either to correct it by amendment, to vacate it for some error or, 
irregularity, to avoid it by writ of error or appeal, or to control pro¬ 
cess issued for its enforcement. Of these proceedings, unless they 
necessarily result from a mere inspection of the record, the parties 
are entitled to notice; but such notice may generally be given to 
their attorneys; who notwithstanding the entry of judgment are re¬ 
garded as still representing them for the purpose of receiving notice 
of motions.” 

While the transcript in this case shows no service of notice, either 
on the defendant or his attorneys, the record does not state any per¬ 
mission or order of the court for the withdrawal of the attorneys, 
although each filed a praecipe stating that he did withdraw from the 
case; and in the absence of some record to the contrary, this court 
might presume that such request for withdrawal was never allowed 
by the court, and that said attorneys therefore remained of record; 
in said case ; and if it was necessary in this case that notice of the 
motion to vacate the order of dismissal, should be served on thein^ 
or on the defendant, this court might presume that such service of 
notice was made upon said attorneys. 

It is argued, however, by plaintiff’s attorney, that no service of> 
notice whatever, was necessary, for the reason that the defendant 
must be charged with notice of what the record showed at the time 
the order of dismissal was entered; and must have known, construct¬ 
ively, if not actually, that such order was irregular at that time p 
and being charged with such notice, he must also know that the. 
court, on inspection of its own record, and discovering such error,, 
could properly vacate such order of dismissal, and reinstate the case, 
and allow it to proceed to final judgment. This being so, the final 
judgment, even if irregular, is not void, and is not subject to attack' 
in this suit. 

There can be little question of the power of the court to correct' 
any mistake made by the clerk in keeping its records, whether'dur¬ 
ing the same term .that the mistake occurs, or at any subsequent 
term. There are a number of cases that hold that when it clearly 
appears what judgment should have been rendered as of course upon 
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the facts in the record, the court will assume to treat the failure to 
render such judgment as a mere clerical misprision, and will amend 
the judgment, or correct it in such way as to mak^it conform to that 
which should have been rendered upon the facts. (16 Enc. Pl.and 
Pr.,214.) 

This, it is said, is a power inherent in the authority of every court 
having general jurisdiction; and this power may be exercised by 
the court at any time when the error is brought to its attention. 
Again, it is said as between the original parties there is no limita¬ 
tions us to the time in which amendments may be allowed; and no 
reason suggests itself why amendment of the record may not 
42 be made at any time,so long as anything definite and certain 
remains to amend by. (17 Enc. P'l. and Pr., 913-920.) 

In the case of Palmyra (J2 Wheaton, 1) Mr. Justice Story, pro¬ 
nouncing the opinion of the court, uses this language, on page 9 : 

“ Every court must be presumsd to exercise those powers belong¬ 
ing to it which are necessary for the promotion of public justice; 
and we do not doubt that this court possesses the power to reinstate 
any cause dismissed by mistake.” That was a case where the clerk 
of the circuit court had failed to transmit a perfect record, and for 
want of such record the court had dismissed the appeal, and at a 
subsequent term a correecled transcript having been presented, which 
would, if present at first, have prevented the dismissal, the court set 
aside such dismissal and reinstated the appeal. 

The court having the inherent power to pass such an order, can 
it be said that the failure to give notice to either of the parties of its 
intention to exercise the same, is necessary to the exercise thereof? 
The authorities are not uniform on this point. It is proper and 
right that such notice should be given in order to prevent any in¬ 
justice, but failure to give such notice, it seems to me, cannot de¬ 
prive the court of its inherent control of its own records so us to 
make them conform to its own ruling, or to its intended judgment. 

For the foundation of all such general orders of dismissal, the 
court is obliged to rely upon the accuracy of its recording officer to 
keep it informed of the condition of the record ; and if the court 
acts on the assumption that the record states one fact, when it act¬ 
us'’ \states another, which would require a different order to judg- 
mei it can, with apparent good reason, attribute the erroneous 
order ^deto the mistake of the clerk, either in recording the min¬ 
utes, or 10 reading the record. 

I am constrained to hold that the setting aside of the judgment 
of dismissal by the said superior court, on October 18th, 1900, and 
the subsequent entry of judgment on the verdict in this case, were 
not void proceedings, but at most, were irregularities, which cannot 
be questioned or corrected in a collateral proceeding at law, even if 
they could have been set aside, on timely motion, by the court mak¬ 
ing the same, or would be considered and corrected by a court of 
equity. 
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I am therefore disposed to sustain the demurrer to the second 
plea, and it is so ordered. 

JOB BARNARD, Justice. 


43 Allowance of Special Appeal. 

Filed January 9,1905. 

Court of Appeals of the District of Columbia, January Term, 1905. 
Jambs L. Karriok, Petitioner, 

V8. 

Berton 0. Wktmorb, Administrator, 
to Use of John F. McKay. 

On consideration of the petition of James L. Karrick for the al¬ 
lowance of a special appeal from an order of the supreme court of 
the District of Columbia, entered herein on the 29th day of Decern- 
ber, 1904, it is now here ordered by the court, that said appeal be, 
and the same is hereby, allowed. 

M, F, MORRIS. 

SETH SHEPARD, 

Aasociaie Justices. 

January 6,1905. 

A true copy. 

Test: 

HENRY W. HODGES, [seal.] 

Clerk of the Court of Appeals 

of the Distrid of Columbia. 

In the Supreme Court of the District of Columbia. 

Jambs L. Karrick ] 

Berton O. Wetmorb, AdmV, to Use of John ( 

F. McKay. J 

• • 

The President of the United States to Berton 0. Wetmore, adminis¬ 
trator of the estate of Charles H. Wetmore, deceased, to the use of 
John F. McKay, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the rules of said court, pursuant 
to an appeal entered in the supreme court of the District of Colum- 
■ bia, on the 29th day of December, 1904, wherein James L. Karrick — 
appellant, and you are appellee, to show cause, if any there be, why 
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I No. 204, Original Docket, 
j Law. No. 46600. 
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the judgment rendered agninst the said appellant, should not be 
corrected, and why speedy justice should not be done to the parties 
in that behalf. 

Witness the Honorable Edward F. 
Seal Supreme Court 44 Bingham, chief justice of the supreme 
of the District of court of tlie District of Columbia, this 

Columbia. 9lh day of January, in the year of our Lord 

one thousand nine hundred and five. 

JOHN R. YOUNG, Glerh 


Service of the above citation accepted this 9th day of January, 
1905. 


WM. L. FORD, 


Attorney for Appellee. 


(Endorsed:) (9.) No. 46600. Law. James L. Kurrick vs. Berlon 
0. Wetmore, administrator, &c. Citation. J. J. Darlington, Millan 
<& Smith, attorneys for appellant. 


Memorandum. 
January 11,1905.—Appeal bond filed. 


Directions for Preparation of Transcript. 
Filed Januarv 20,1905. 

m • 


In the Supreme Court of the District of Columbia. 


Bekton O. Wetmorb, Administrator of the Es-' 
tate of Charles H. Wetmore, Deceased, to the 

Use of John F. McKay, ; 

vs. 1 

James L. Karrick. j 


Law. 


No. 46600. 


The clerk of the supreme court of the District of Columbia: 

In making up the transcript of the record to be transmitted to 
the Court of Appeals of the District of Columbia, on the special ap¬ 
peal of the defendant herein, you will include the following por¬ 
tions of the record, and none other, as necessary to the hearing of 
said appeal: 

1. (Original declaration and afiidavit thereto attached, omitting the 
record of the judgment of the superior court of Suffolk county, Mas¬ 
sachusetts, except as hereafter stated. 

2. All that part of the record of the judgment of the superior 
court of Suffolk county, Massachusetts, filed with the declaration, 
from and including the finding of the jury on page 38, thereof to 
the end of said record. 
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3. The pleas of defeudaut, with affidavit thereto-attached. ■ •> 

4. Demurrer to second plea. 

45 5. Opinion of the court sustaining demurrer to the plea, 

and order thereon. 

6. Order allowing special appeal. 

7. Citation on appeal, with acknowledgment of service by plain¬ 
tiff’s attorney. 

8; Note.—Appeal bond approved by the court, filed. 

9. This memorandum and the acknowledgment of service thereof 
hereto attached. 

10. The notice appended hereto to attorney for plaintiff of the 
parts of the record which you are to include in the transcript. 

J. J. DARLINGTON, 
MILLAN & SMITH, 
Attortieys for Defendant. . 


Mr. William L. Ford, attorney for plaintiff: ‘ . 

Please take notice that we shall instruct the clerk of the supreme 
court of the District of Columbia to make up the transcript of the 
record in the above entitled cause, according to the above mem¬ 
orandum. 

J. J. DARLINGTON, 
MILLAN & SMITH, 
Attoriieye for Defendant. 


I hereby acknowledge service of a copy of the foregoing mem¬ 
orandum. 


WM. L. FORD, 
Attorney for Plaintiff. 


Appellee’s Notice to Clerk for Additional Parts. 
Filed Januarv 20,1906. 


In the Supreme Court of the District of Columbia. 


Berton 0. Wetmoub, Administrator of the 
Estate of Charles H. Wetmore, Deceased, to 
the Use of John F. McKay, 


> At Law. 


vs. 


James L. Karrick. 


No. 46600. 


To the clerk of the supreme court of the District of Columbia: 

In addition to the parts of the record herein, heretofore desig¬ 
nated by tlie defendant and appellant, which the appellant desires 
to be included in the transcript of the record, the plaintiff and ap¬ 
pellee hereby designates the following parts of the record ih this 
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cause which he deems necessary and material for the appeal liereiu; 
and you are hereby directed to include the same in the transcript 
of tho rocord i 

1. All of the record of the judgment of the superior court of 
Suffolk county, Massachusetts, filed with the declaration and made 
a part thereof. 

2. Demurrer to the declaration. 

3. Order of June 23,1904, overruling the demurrer to the declara- 

WM. L. FORD, 

AUomey for Plaintiff and Appellee. 

Please take notice that I have this 20th day of January, 1906, filed 
with the clerk of said court a notice, of which the above is a coi)y, 
designating other parts of the record in said cause, which the plain¬ 
tiff and appellee herein deems necessary and material for the appeal ; 
and I have instructed said clerk to include such other parts in the 
transcript of the record to be prepared by him. 

WM. L. FORD, 

AUomey for Plaintiff and Appellee. 

To Messrs. J. J. Darlington, and Millan & Smith, attorneys for 
defendant and appellant. 

46 Mandate. 

Filed May 5,1905. 

United States op America, ss: 

The President of the United States of America to the hon- 
SEAL. orable the justices of the supreme court of the District 
of Columbia, Greeting: 

Whereas, lately in the supreme court of the District of Columbia, 
before you, or some of you, in a cause between Berton O. Wetmore, 
administrator of the estate of Charles H. Wetmore, deceased, to the 
use of John F. McKay, plaintiff, and James L. Karrick, defendant, 
law. No. 46,600, wherein the order of the said supreme court entered 
in said cause on the 29th day of December, A. D. 1904, is in the fol¬ 
lowing words, viz: 

“ Upon hearing the demurrer of the plaintiff to the second plea 
of the defendant, it is considered that said demurrer be, and hereby 
is sustained.’’ 

as by the inspection of the transcript of the record of the said 
supreme court, which was brought into the Court of Appeals of 
the District of Columbia by virtue of an appeal, agreeably to the 
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act of Congress in such case made and provided fully and at large 
appears. 

And whereas, in the present term of April, in the year of our 
Lord one thousand nine hundred and five, the said cause came on 
to be heard before the said Court of Appeals on the said transcript 
of record, and was argued by counsel: 

47 On consideration whereof, it is now here ordered and ad¬ 
judged by this court that the order of the said supreme court 
in this cause be, and the same is hereby, reversed with costs; and 
that the said defendant James L. Karrick, recover against the said 
plaintiff sixty-nine dollars and fifty cents for his costs herein ex¬ 
pended and have execution therefor. 

And it is further ordered that this cause be, and the same is hereby 
remanded to the said supreme court with directions to vacate such 
order, and to enter an or^er overruling the plaintiff’s demurrer, 
with leave to the plaintiff to plead over as he may be advised upon 
such terms as to the court may seem proper; and for such further 
proceedings therein, if any, ns may be right and just and according 
to law, and not inconsistent with the opinion of this court. 

April 17,1905. 

You, therefore, are hereby commanded that such execution and 
further proceedings be had in said cause, in conformity with the 
opinion and judgment of this court as according to right and justice 
and the laws of the United States ought to be had, the said appeal 
notwithstanding. 

Witness the Honbrable Seth Shepard, Chief Justice of said,Court 
of Appeals, the 5th day of May, in the year of our Lord one thousand 
nine hundred and five, 

HENRY W. HODGES, 

Clerk of the Court of Appeals of the District of Columbia. 


Costs of Defendant. 

Clerk...$12.00 

Attorney.. 5.00 

Printing.^. 

Record. 52.50 


$69.50 


16.65 

$85.15 


Record 
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Final Judgment. 


Supreme Court of the District of Columbia. 

Tuesday, May 16,1905. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 


Berton 0. Wetmore, Administrator of the \ 

Estate of Charles H. Wetmore, Deceased, to I 

the Use of John F. McKay, Plaintiff, > At Law. No. 46600. 

V. 

James L. Karrick,. Defendant. j 


Now come here as well the plaintiff by his attorney, William L. 
Ford, as the defendant by his attorneys Millan & Smith, and in 
pursuance of the mandate of the Court of Appeals it is considered 
that the order of this court of December 29th, 1904, be, and the same 
liereby is, vacated; whereupon it is considered that the demurrer of 
the plaintiff to the second plea of the defendant be, and the same is 
hereby overruled; thereupon the plaintiff, by his said attorney, 
elects to stand upon said demurrer, and upon motion of the defend* 
ant, judgment is ordered: Therefore, it is considered that the plain* 
tiff take nothing by his suit, and that the defendant go thereof 
without day and recover against the plaintiff his costs of suit to be 
taxed by the clerk, including $85.15 costs of appeal adjudged by the 
Court of Appeals, and have execution thereof. 

The plaintiff notes an appeal to the Court of Appeals; and leave 
is granted him to deposit with the clerk of this court the sum of 
fifty dollars in lieu of an appeal bond. 


49 Memorandum. 

June 8, 1905.—$50. deposited by appellant in lieu of appeal 
bond. 


Directions for Fteparation of Record. 

Filed June 9,1905. 

in the Supreme Court of the District of Columbia. 

Berton 0. Wetmore, Administrator of the' 

Estate of Charles H. Wetmore, Deceased, 

to the Use of John F. McKay, > At Law. No. 46600. 

vs. 

Jamks L. Karrick. 

To the clerk of the supreme court of the District of Columbia: 

In making up the transcript of the record to be transmitted to 
the Court of Appeals of the District of Columbia, on appeal by the 
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t)laintiilf from the final judgment of May 17, 1905, for the defend* 
ant herein, you will include the followiug portions of the record, 
and none other, as necessary to the hearing of said appeal: 

1. The entire record as designated by the appellant and the ap¬ 
pellee in this case on the former appeal (special) herein. 

2. Mandate of the Court of Appeals, filed May 5,1905. 

3. The judgment and order of May 17,1905 herein. 

50 4. Noting of appeal' from said final judgment in open 

court. 

5. Note. —Deposit of $50 in money in lieu of appeal bond. 

WM. L. FORD, 

Attorney for Plaintiff. 

To J. J. Darlington and Millan & Smith, attorneys for defendant: 

Please take notice that I sliall instruct the clerk of the supreme 
court of the District of Columbia to make up the transcript of the 
record in the above-entitled cause according to the abovd memoi- 
randum. 

WM. L. FORD, 

Attorney for Plaintiff. 

We hereby acknowledge service of a copy of the foregoing memo¬ 
randum and reserve all rights. 

MILLAN & SMITH, 
Attorneys for Defendant. 


51 Supreme Court of the District of Columbia. . 

Monday, July Zrd, 1905. 

Session resumed, Hon. Thos. H. Anderson, associate justice, pre¬ 
siding. 


Bbrton 0. Wbtmobb, Adm’r, to the Use ofl 
John P. Mo^y, Plaintiff, I 

James L. Karbick, Defendant. ) 

It appearing to the court on this 3rd. day of July 1905, that the 
business in the office of the clerk is so congested that the record in 
this cause cannot be prepared within the time allowed, it is ordered 
that said time within which to file the record in the Court of Ap¬ 
peals be, and hereby is, extended until the 1st. day of September, 
1905. 
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52 Supreme Court of the District of Columbia. 

United States of America, 1 
lyistricl.of Columbia, 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
51, inclusive, to be a true and correct transcript of the record, as 
per directions of counsel herein died, copies of which are made part 
of this transcript, in cause No. 46,600, at law, wherein Berton 0. 
Wetmore, administrator of the estate of Charles H. Wetmore, de¬ 
ceased, to the use of John F. McKay, is plaintiff, and James L. Kar- 
rick is defendant, as the same remains upon the dies and of record 
in said court. 

In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and afdx the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 25th day of August, A. D. 1905. 

J. R. YOUNG. Clerk. 

By FRED. C. O’CONNELL, AssU Clerk. 

Endorsed on cover: District of Columbia supreme court, No. 
1601. Berton 0. Wetmore, administrator, <&c., appellant, vs. James 
L. Karrick. Court of Appeals, District of Columbia. Filed Aug. 
31,1905. Henry W. Hodges, clerk. 











